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MNOMUJIOBAHME- KAK TYMAHHBIA HHCTUTYT YTOJIOBHOI'O ITIPABA

badamypanos Iniamon AoaypamuaoBuy
Hauanvnuk ynpasnenus Colpoapbunckoii 001acmHoll RPpoKypamypul A611emcsi Cy0eOHbIM
COBEMHUKOM.

AHHOTAUMA: B danHoli cmamve packpwvleaemcs CyuwHOCMb NPUMeHeHUs NOMUNLOBAHUS C
2YMAHHOU MOYKU 3pPeHUsi HeKOMOpbIX 2epaHell Cy0eOHO-NpaABo8oll CUCTEMbl, U3YUAEmC sl
UCOPUST BO3HUKHOBEHUS UHCIMUMYMA NOMUTLOBAHUSL 8 Kauecmee 0c00020 8U0A 0C8000MCOeHUs
OM HAKA3aHUs, a MAaxdce Npo8eoeH AHAIU3 MHEHUl VYeHbIX NPOBOOUBUIUX CEOU HAYUHbIE
mpyowl 8 5moti cepe.

KiroueBble ciaoBa: cymanuzm, y20108HO—UCNOTHUMENbHOE  3AKOHOOAMENbCME0,
HOMUNIO8AHUE, AMHUCMUSL,

['ymMaHu3Mm sBis€TCd OJHHMM U3 NIPUOPUTETHBIX HANpPABJICHUN YroJIOBHOTO IIpaBa,
BKJIIOYAIOIIUX B ce0sl UCKITIOYEHUE OTIECIbHBIX BUIOB HAKA3aHUW, YCTAHOBIECHHBIX CUCTEMOMU
3aKOHOB, BMECTO HHMX BBOJSTCS Oojee MITKHME BHABI HaKa3aHUS, KOHKPETU3UPYIOTCS
OCHOBAaHUS JIIsl OCBOOOKIEHUSI OT HAKA3aHUS U YTOJIOBHOW OTBETCTBEHHOCTH. [ 'yMaHU3M - 3TO
KJIFOY K COBEPIICHCTBOBAHUIO COAEPIKAHUS U CTPYKTYPBI Pa3/IesiOB IJIaB U OTAEIbHBIX CTaTel
HE TOJIBKO YTOJIOBHOIO KOJEKCAa, HO M  YrOJOBHO—IIPOLIECCYaIbHOIO, YTOJOBHO—
WCIIOJIHUTENBHOTO 3aKOHOJATEIbCTBA.

Cornacuno Koncrutynnn HoBoro Y30ekucrana, Kakplii OCYXKJICHHBIN 3a MPECTYIUICHUE
MMEEeT MPaBO Ha MEPECMOTP MPHUTIOBOPA BBILIECTOSIIMM CYAOM B MOpPSIKE, YCTAHOBIECHHOM
3aKOHOM, a TaK)Xe MPaBO MPOCUTh O MOMUIIOBAHUM WUIU cMArdyeHuu Hakazanwus[1]. Crout
OTMETHUTh, YTO BHECEHHE 3TOW HOPMBI OIpENessieT YPOBEHb MOBBIIIEHHOCTH OOeCHeueHUus
peanu3anuy npaB U cBOOOJA OCYXJIEHHBIX, UMEBIIUX MOJOKUTEIbHOE TOBEIECHUE B MECTax
JIMIIIEHUS CBOOO/IBI.

B cucreme yroioBHON MOJMUTHKU TOCyIapcTBa CIEAYeT MPOBOJUTh H3yUEHUE
MOMMWJIOBAHUS, MMesl UYETKHE MpPEICTaBIEeHUs O MOHSATHH IMOMUJIOBAHMS, O €ro IMpaBOBOU
npupoge. B.1.Jlanb B cBOEM «TONKOBOM C10Bape KUBOIO BEIUKOPYCCKOTO SI3bIKA» TPAKTOBAJI
MOMUJIOBaHUE cliefyromuM obpa3zom: «IlomunoBarb—oka3aTb MUJIOCEpIHNE, MOXKAJIETh, BHSIThH
packasauio» [2]. C.M.OxeroB B cBOEM ciioBape Ia€t cieayrouiee onpeaenenue: «llomunosars
— OKa3aB CHHUCXOXXJEHHE, OCIaOuTh MM OTMEHUTh HaKa3aHHe». TakkKe «IOMHUIOBATHY
ompejensercs KakK OTMEHMTb WM CMSTYUTh HakKa3aHUE, K KOTOpPOMY MPUTOBOPHIIN
OOBUHSEMOI0; MPOCTUTh KOMY-IHOO «BUHY, MPOSBHUTH CHUCXOXIEHHE K Komy-1u0Oo[3]». B
IOPUINYECKON JINTEpaType CYLIECTBYIOT pPa3HbIE NOAXOABI K 3TOMY HMHCTUTYTY. Tak A.SL.
['pumiko oTMedaer, 4TO MOMHIJIOBAHUE — 3TO, 1O BCEM BUIUMOCTH, MEKOTPACIEBOW UHCTUTYT.
IIpu sTOoM, aBTOp pasaenser Touky 3peHus K.M. TuIeHKo, CUUTAIoIIEro, YTO MEKOTPACIEBON
XapakTep Heb3sl MOAMEHSTh MOHSATHEM KOMIUIEKCHOCTH, TaK Kak «pedb UAET o (opme u
COJIEpXAHNU, KOTOPbIE HE CYLIECTBYIOT B OTIEIBHOCTH APYr OT Apyra, SBISAACH JBYMsS
CTOPOHAMHU €JIMHOTO LIEJIOT0, @ HE ABYMS YacCTSIMU 3TOTO LEeIoro» [4].
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[loMunoBanue muu, COBEPIIMBIIMX MPECTYIUICHHE, TAaK K€ KaKk M AMHUCTHA,
MIpPEICTaBIseT COOOM I'yMaHHBI aKT TOCYIAapCTBEHHOW BJIACTHU, HA MHAMBHUAYaJIbHOM YPOBHE
CBSI3aHHBIM C MOJHBIM MM YaCTUYHBIM OCBOOOXKJIEHHEM OT YrOJOBHOTO HAKa3aHUS U €ro
MOCJICJICTBUM, @ HAa COLUAIBHOM — BAaXXKHYIO JJIsi OOIIECTBA JEATEIbHOCTh, CAMUM CBOMM
CYLIECTBOBAHUEM MOPOKAAIOIIYIO PSJI CIIOKHBIX M aKTyallbHBIX IPOOJIEM KaK IIPABOBOW TaAK U
I'YMaHUTapHbIX HAyK: COLIMOJIOIMH, COLMAIBHON IICHXOJIOTHH, MOJIUTOJIOTUHU, SKOHOMHUKU U
IPYTHUX.

TpaauLIMOHHBIM MOJIXOJOM PACKPBITUS CYIIHOCTU ITOMHJIOBAHMS SIBJISIETCA OOpalleHne K
INOHATUIO IPAaBOBOTO MHCTUTYTA. Kak H3BECTHO, NPAaBOBBIM MHCTUTYTOM CUHMTAETCA
COBOKYITHOCTh IPABOBBIX HOPM, COCTaBJIAIOIMIMX OOOCOOJIEHHYIO YacThb OTpacid IpaBa M
PEryIupyIOLIUX ONpeeIeHHbIH BUJI, CTOPOHY OJTHOPOJIHBIX OOIIECTBEHHBIX OTHOLICHUH][S].

N.JI. MaporynoBa OTMEYaeT, YTO «IOTPEOHOCTb B 3HAHUAX MPABOBOM MPHUPOJBI
ITIOMUJIOBAHUSI BECbMA BEJIMKA M OILIYIIACTCS BCAKHM pa3, KOrAa NPUXOIUTCS CTAIKUBATHCS C
3TUM IIPaBOBEIM (peHOMEHOMY [6].

N3Bectupii  pycckuid  ropuct M.A.DoiHnukumi, nwucan: «llog nomwmioBanuem
MI0/Ipa3yMeEBAETCs MOralleHue BOJIEH IOCYIapCTBEHHOW BJIACTH BCErO0 WIM YAacTH HaKa3aHMS,
OOBSIBIIIEMOTO IO JAHHOMY KOHKPETHOMY CJIy4ar0. YTOJOBHBIM 3aKOH — 3TO BBIpaXKEHUE BOJIN
OOLIECTBEHHOW BJIACTH, a CYyJAEOHBIM MNPUTOBOP — 3TO €€ OCYIIECTBICHHE B KOHKPETHOM
ciyuae. Ho ecim ob1ecTBeHHast BIaCTh BBUY OOCTaHOBKH JAHHOTO JeJia BBICKa3bIBAET UHYIO
BOJIIO, TO BBIPAKECHHAs 3aKOHOM BOJIS OTIIAJACT: HAKA3aHUE HE NMPHUMEHSCTCA, a IPUMEHIEMOE
oTMmeHseTca. TakoBo (opmalibHOE OCHOBaHME TMpaBa IOMUJIOBAHUS: BOJIS, BBICKa3aHHas
paHblle, OTMEHSETCS MO3JHEUIINM €ero BbIpakeHueM. HoBas BOJIS MOXKET paccMaTpuBaThCs
JUIsL 4aCTHOTO Clly4ass KaK HOBBIM 3aKOH, CMSATYAIOLIMN HaKa3aHWE /Il COBEPIIMBLIETO
MpecTyIieHue» [7].

[lepBoHauanbHO HMHCTUTYT MOMMJIOBAHMS Jake HE OBLT 3aKperyiéH B KaKUX-JIHOO
HOPMAaTUBHO-IIPABOBBIX HCTOYHMKAX, a 3aKperisjicsi B COOpaHWU CBSLICHHBIX TEKCTOB
xpuctuaH, bubmuu. B bubnuum noxareBepxkmaercs, 4YTO HU3APEBJIE MPABOM MOMHIIOBAHUS
oOnananu npenacraButenu Biacth. Haubonee spkuUM NpPUMEpPOM 3TOTO SBISETCS HUCTOPHS,
onucanHas B EBanrenusx: npaBurtens [lontuit [lunat umen oObikHOBEHHE B JIeHb [lacxu 1o
TpeOOBaHMIO HApOJa BBHIMYCKaTh OJHOTO Yy3HUKA. Hapox mokenman, 4ToObl OH OCBOOOIMIT
youiinny BapaBBana, xota cam [lunat xoten ornyctuth WUucyca. IloBuHYsICH TpaauuuH, OH
MOMHWJIOBAJ TMPECTYIHUKA U, CJeAys TpeOOBaHUSIM HApOJHON TOJNIbI, BBIHEC CMEPTHBIN
npurosop Nucycyl[8].

NHcTUTYT nOMUIIOBaHUSI UMEET OYEHb JIPEBHEE NMPOUCXOXKIAeHHe. Hemenxuii mpaBoBen
@.JIuct monarai, 4ToO «IpaBO MOMUJIOBAaHUS BO3HUKIO B 310Xy Pumckoil mmmepum» [9].
Amepukanckuil opuct X.J[K€HCEH OmpoBepr 3TO MHEHHUE, COCNIABIIMCh HA HCTOPHYECKHIM
dakt, oTHOCALMICS K Oosee npeBHel snoxe. OH yTBepKAall, YTO XOTs B 3aKOHaX XaMMyparu
(XVIII B. 10 H. 3.) HET YIOMHMHAHHUWA O CHUCXOXJEHHM K NPECTYIMHUKAM, U3BECTEH CIIydai,
korna Camcyu-nyHa, cblH naps BaBunonsl Xammypanu, nomuiioBai paba, MOAJEXallero
cmepTHOM Ka3HH[10]. OnHako, UMEIOTCS CBEAEHUS O NOMWJIOBAHUHM, KOTOPOE MPOU3OLLIO B
Hpesuem Erunte Ha 200 et panbiue, yem yka3aHo X.J[>KEHCEHOM.
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B cBamennon kaure mycyinbman KopaHe cyniecTByeT cypa, HHCHOCIAHHAs ITPOPOKY
Myxammeny B Mekke u coxaepxkamias 85 aiiatoB. Ota cypa HasbiBaeTcs «l'agup», uto B
nepeBojie o3HavaeT «lIpomarommii». OHa HAYMHAETCS TAKXKe, Kak U MHOTHE APYTHE CYpBHI, C
nByx OykB apaOckoro aindasuta. B Hauane cypbl ropoputcs o OonpuioMm 3HadyeHMH Kopana,
HUCIIOCIIAHHOTO  AjutaxoM  MoryuiecTBeHHbIM, 3HAIOIIMM, MPOIIAIOIIMM TPEXd U
MPUHUMAIOIINM TOKasHUS PACKasBIIMXCS, CTPOTUM B HaKa3aHWM, HO IIEApPHIM B Ojarax u
Muinoctd. Cypa HpH3bIBaeT K €IMHOOOKHUIO UM K BO3IEPKAHUIO OT OOOJBIIEHHS BIIACTHIO,
KOTOPYIO HEBEPHBIE MOTJIM OBl UMETh, a TAKKE MPU3BIBACT HEBEPHBIX BCETa IOMHUTH O KOHIIE
MPEXHUX HApPOJIOB, KOTOpbIE HE yYBepoBaiu B ['ocniosia. 3ateM pedb UIET O TEX, KTO BO3ZHOCUT
Tpor I'ocmoguuii n Bo3ma€r xBanmy Aiaxy, moisick EmMy. B cype roBopurcs 0 coCTOsSHHH
HeBepHbIX B [locnennuii eHp U 0 THeBe Asulaxa Ha HUX. B psze ailaToB Cypbl TOBOPUTCA O
3HaMeHUAX Ajutaxa 1 Ero Moy, nposBIIsIOMENCs KaK B CaMUX JIFOASX, TaK U BO BCEM, 4TO UX
OKpykaeT Bo BceneHHoOM, a Takke 0 MIJIOCTH AJIiaxa K JIIOAsSM. AJulaX B HECKOJIBKUX alarax
ATOW Cypbl MPHU3BIBACT JIIOJEH K eanHoOoxkuto: "C UCTHHHOW Bepoi B3biBaiiTe Kk Aaxy'.
Benp Annax ckasan: "I[IpussiBaiite MeHs, u I oTBedy Ha Bamy MOJMTBY'. AJulax - Ball
I'ocrions, TBoper Beskoit Bemu, OH - Enun u Het 6okecTBa, kpome Hero[11].

WNuctuTyT nomMminoBanus OblT OUY€Hb Pa3BUT BO BpeMeHa npasieHust Amupa Temypa. Tak,
B «YnoxeHnuun Tumypa» Tpakryercs, yTo «OMup Xynauaar roopuil «beperu cBoero Bpara,
KaK XeMuykuHy win anmas». OH ke npubasun «Korma Bpar cma€rcsi M MPOCHUT TBOETO
MOKPOBUTENBCTBA, MOLIAJAN €r0 U OKa3biBail eMy OnarocioBeHHe». [103TOMY-TO s U MPUHSI
MuI0cTUBO TaxTamelllia, KOTOPBHIM HCKall y MeHs yoOexuma. Ecnu Bpar, ynotpeGuB BO 3710
OKa3aHHYIO eMy 0OpOTY, BO30OHOBUT HEMPUSI3HB, TYCTh €ro cynuT BeesbimHuiin[ 12].

HcrokoH BEKOB MOMMJIOBAHHE KAaK aTpUOYT BEPXOBHOW BIACTH MMEET MHOTOBEKOBYIO
UCTOpUIO. ENMHOIMYHO mpaBO TroCyAaps MHIIOBAaTh HE IIOMJIEKAIO 3aKOHOAATEIIBHO
perinaMeHTaluyyu U CYUTAJIOCh €r0 HEOThEMJIEMOM IpeporarnBoi. Kak B ApeBHOCTH, Tak U B
CpEIHEBEKOBbE MOHAPX ObLI OJJHOBPEMEHHO U 3aKOHOJATENIEM, U MPABUTEIEM, U, UTO CaMOe
BOXXHOE — CYJIbEHM, UCXOMS M3 Yero, MOMMIIOBAHHE SIBJSUIOCH OJHOM M3 (YHKIIMH BEPXOBHOMU
BJIACTH, U HUKOMY HE NPUXOJIMUIIO B IOJIOBY yCMAaTpHBaTh B NOMWJIOBAaHWUU IPOTUBOPEUYUS U
COMHEBAThCS B €T0 HEOOXOJUMOCTH.

Cerognss mOMHJIOBaHHME, Kak akTyaidbHas QopmMa OCBOOOXKACHHS OT HaKazaHus,
MpeCTaBIsieT coOOW MpOIICHHE, MHJIOCEp/IHEe, OKa3blBAEMOE YEJOBEKY KakK MpOsBICHUE
HMCTUHHOM 3a00THI O ero cyas0e.

B mocnennue rofsl B HamIel cTpaHe OCYIIECTBISIIOTCS HMIMPOKOMACIITaOHBIE pedOpMBI
Mo 00ECHeYeHNI0 BEPXOBEHCTBA 3aKOHA U COBEPIICHCTBOBAHUIO CYAEOHO-IIPABOBOU cQephl.
Ot npeobpa3zoBaHMs HANpaBJiICHbI HAa 00eCIeYeHne HHTEPECOB YEJIOBEKa, €ro MpaB U CBOOO,
paclupeHue J0CTyIa K MIPaBOCYAMIO, COBEPILIECHCTBOBAHUE JIeATEIIbHOCTU
MPaBOOXPAaHUTENBHBIX OpraHoB. HecoMHeHHO, obecrnieueHne 3aKOHHBIX HMHTEPECOB, MpPaB U
cBOOO/]T 4eJIOBEKa OCHOBAHO HA TAKOM IMOHSTHU KaK CIIPABEJIMBOCTb.

Hecnyuaitno nam Benukuii npenok Caxubkupan Amup Temyp yBekoBeums Ha moprale
neopua Oxcapoir u3peuyenue: «CrpaBeUIMBOCTh — OCHOBA TOCYAAapCTBa U JIESTHUM MYIpPBIX
nmpaBurtenen». be3ycnoBHO, 3Ta HIes HE NoTepsia CBOEM AaKTyaJlbHOCTH M ceroas. B
YaCTHOCTH, YCTAaHOBJIEHA CTporas OTBETCTBEHHOCTb 3a MCIOJIb30BAaHHE B KayeCTBE
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JI0Ka3aTeNhCTB OOBHUHECHHS CBEICHHMA, IMOTYYCHHBIX HE3aKOHHBIMH METOJIaMHU. Y CTAHOBJICHHE
Hopmbl B Konctutyuuio Pecniybnuku Y30€KucTaH 0 TOM, U4TO JUIIO HE MOXKET ObITh MPU3HAHO
BUHOBHBIM WJIM TOJBEPrHYTO HAKa3aHWIO, €CJIM IPU3HAHUE MM CBOEH BHHBI SBIISIETCS
€IMHCTBEHHBIM JI0KA3aTE€IbLCTBOM MPOTUB Hero[l], sBisercs npumepoM oOoraimieHus |
oOecrieueHust MpaB U CBOOOT TMYHOCTHU MPHU MPUBJICUYECHUU €r0 K YTOJIOBHOW OTBETCTBEHHOCTH.

CtouT OTMETHUTH, YTO IJ1aBa Hauiero rocyaapcersa [llaBkatr Mup3uéeB nouepkuBaeT, 4To
B CO3HAHUU CYAbHU JOJKHA OBITH TOJBKO OJHA LI€Nb — CIPaBEJIMBOCTh, B YCTaX — UCTUHA, B
Iylie — 4UcToTa. B 3TOH CBs3M OCOOCHHO TUIYOOKHH CMBICT NMPHUOOpPETal0T CJI0Ba HAIIETO
BEJIMKOTO ToATa M MbIicauTens Anumiepa HaBou: «Jltonu, HEe TBOpUTE 371a, BO3IBUTAWTE B
CBOEM Cep/IIe U B IyllIe HApOJa XpaM IPABOCYAUS U CIIpaBeUIMBOCTU»[ 14].

Cy1iecTByl0OT BechbMa CephE3HBIC (DAKTOpHI, OMpeaeasieMble TPAAUIHUAMUA OOBIYHOTO
mpaBa U JAPYrUX MPABOBBIX CUCTEM, BIUAIONIUE HA MO3UIMIO MOTEPIICBIIETO MO YTOJIOBHOMY
Jiely B TIpaBe, HOPMBI, PEryJIUPYIOUIME BBINOJHEHNWE HakazaHus, U T.J. OHHU-TO U JIOJKHBI
YYUTBHIBATHCS B KOHKPETHBIX YCIOBUSAX IIPU aHAJIU3€ MOMUJIOBAaHUS M aMHUCTHH[ 15].

W3 BollieyKa3aHHBIX OMpEEICHUN CTAHOBUTCSI BUAHO, UTO JIAHHBIE aBTOPHI OMPEACIISIOT
MPaBOBOE SIBJICHUE, KAKOBBIM SIBJISIETCS TOMUJIOBAHUE, YEPE3 TaKKE€ MOpPaIbHO-HPABCTBEHHBIC
KaTeropuu, Kak MUJIOCEpIM€e, MIJIOCTh, JIOBEPUE, TYMaHU3M U T./I.

CounanbsHas ¥ paBoBasi MPUPOJIa MOMUIIOBAHMS JAaET BCE OCHOBAHUS MOJaraTh, YTO OHO
JOJDKHO pacCMaTpUBAThCS KaK 3JIEMEHT, HaIllpaBJICHUE, COCTaBHAS YacTh YTOJIOBHO-IIPABOBOTO
perynupoBaHus oOIIECTBEHHBIX OTHOIIEHUM, a COOTBETCTBEHHO, M KaK OJIUH M3 KOMIIOHEHTOB
YTOJIOBHOM MOJIUTUKHU OOIIECTBA M TOCYIapCTBa.

W3 BhIIIeCKa3aHHOTO BHITEKAET CIICAYIONIECE, YTO MOMUIIOBAHHUE TPEOYeT MCITOb30BAHMS
HOPM, OTHOCSIIIIUXCS K Pa3JIUYHBIM OTPACISAM HaIMOHAJIBLHOrO TmpaBa. OcCyIllecTBICHUE
TMOMMJIOBAHHUS CBSA3aHO HE TOJIBKO C OPTraHU3aI[MOHHO-YIIPaBJICHUYECKON JIESITEIbHOCThIO, HO U
TpeOyeT TO3HAaHWK B O0JACTH SKOHOMHKH, COITMOJIOTHH, KOHCTHTYIIMOHHOI'O, YT'OJIOBHO-
WCIIOJTHUTEIBHOTO, YTOJOBHOTO TIpaBa, TIICUXOJOTHUU, TOHUMAHUS CIOXHBIX BOIPOCOB
COITMAJIbHO-TIPABOBOM MOJUTUKHU.

[ToMunoBanue W €ro BO3MOXKHOCTH, IpPaKTHKa MPUMEHEHUS U €€ TMOCIeACTBUS
CYILIECTBYIOT B HEKOTOPOH COLIMAIBHOU Cpejie, T.€. UMEIOT OMpeIeEHHYIO COMaIbHYyI0 0a3y.
OO01IecTBO U OTNEIbHBIC TPAXKIAHE MOTYT HEOJHO3HAYHO OTHOCUTHCS K ITOMY TYMaHHOMY
aKTy, TOJJIEPKUBATh CYIIECTBYIOIIEE 3aKOHOJATEIbCTBO, JMOO OTBEpraTh €ro, CYUTaTh
HEOOXOUMBIM TIOJIBEPTHYTh €r0 Pa3HOro poja W3MeHeHHsM. HakoHel, caMo TOMUJIOBaHUE
HEOJHO3HAYHO BJIMSIET HA COCTOSHME U YPOBEHb 3aKOHHOCTH, YTOJOBHYIO MOJIMTHKY,
COBEPILICHCTBOBAHUE YTOJIOBHOTO, YTOJIOBHO-TIPOLIECCYATLHOTO U YTOJIOBHO-UCIIOJTHUTEIBHOTO
3aKOHOJATENIbCTBA, THOEepATH3AIUY TIeJIel YTOJIOBHBIX HaKa3aHUMH.
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